
 

 

 

Recent Litigation Related to the Paycheck Protection Program 
  

The Paycheck Protection Program (PPP) was introduced by the SBA and designed to help small businesses 
survive the forced economic downturn caused by the COVID-19 pandemic specifically related to shutdowns 
and shelter in place orders.  The hope was for these businesses to continue to fund for payroll and other 
permitted expenses. In total, the program authorized $659 billion in loans to help businesses continue 
operations in the face of much adversity. However, recently this program has come with some unwelcome 
legal pitfalls for the banks and institutions charged with originating and administering PPP loans. 
 
Plaintiffs’ attorneys have looked to capitalize on the program.  Specifically, two different types of class 
action lawsuits have been filed against financial institutions related to the PPP: 
 

1. Claims that banks have improperly prioritized loan applicants to favor their own interests, rather 
than the applicants’ interests. 

2. Claims that various parties are entitled to agent fees, which are mandated to be paid by the banks 
under the PPP. 
 

It should be noted that both of these types of suits have met with little success in the U.S. Courts thus far. 
  
In early April, the first of the loan priority cases was filed;  
the court looked at whether a lender could prioritize certain 
applicants over other applicants. The bank was sued seeking 
an injunction and damages related to the bank’s processing 
of loan applicants. It was alleged the plaintiff was denied 
because the bank only accepted applications from current 
borrowers. Additionally, similar cases where the plaintiff 
alleged that the financial institution prioritized applicants for 
larger loans before applicants for smaller loans, due to the 
fees being larger. These plaintiffs have argued the financial 
institutions violated the SBA regulations related to the PPP 
by prioritizing which applicants got their application 
processed first. They argued the PPP loan process should 
have been handled strictly on a first-come, first-served basis. 



 

 

 The court found that the regulations mandating first come, first served processing of the loan applications 
only applied after the loans were submitted to the SBA portal for approval. Thus, the lenders were allowed 
to prioritize the loans they choose to process first. It should be noted that the majority of this litigation 
was initiated after the original $349 billion allocation to the PPP was exhausted. The subsequent extension 
of the program and the additional $310 billion appears to have limited the damages claims of these 
plaintiffs, as they were eventually able to get their loans.  
 
The second type of lawsuit is typically filed as a “class action” lawsuit, and the plaintiffs in these suits are 
third-party business consultants, usually CPAs, who assisted clients in preparing the loan application 
materials. These plaintiffs asserted the PPP mandated that banks are required to pay an “agent fee” out of 
loan fees paid to the banks for originating and servicing the loans. It was determined these cases were not 
sufficient to be treated as “class-action” cases. 
 
Once these cases were back in their original jurisdictions, one of the first matters to have a ruling resulted 
in the court dismissing the complaint. It was determined that the “Act” does not mandate who must pay 
the agent fees, just that the fees cannot exceed a set amount. In dismissing the lawsuit, the court found 
that the PPP did not require any payment from the loan fees to a third party. 
 
It is important to keep in mind that each claim has its own set of unique circumstances, and financial 
institutions face their own unique exposures. Whether you require Directors and Officers Liability, 
Employment Practices Liability, Fiduciary Liability, Professional Liability - HM Risk is ready to assist your 
bank to ensure you have the proper coverage and limits in place to protect your assets.  For more 
information and to arrange a meeting to discuss your coverage options before a claim occurs, please 
contact one of the HM Risk FI Practice Group team members for assistance in reviewing your current 
program. 
 

 


