
Do You Have a Fiduciary 
Exposure?

Do You Need Fiduciary 
Liability Insurance?
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What is Fiduciary Liability Insurance

• Fiduciary Liability Insurance is insurance that covers claims alleging loss 
resulting from the alleged  mismanagement of an employee benefit 
plan and/or plan assets. 
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What is a Fiduciary?

• Someone in whom another person has placed the utmost trust & 
who has an obligation to act for another’s benefit.

What are Fiduciary Duties?

• Duty of loyalty to plan participants (act solely in their interests)
• Duty to act prudently in making plan decisions 

• Prudence means acting with due care; Prudent expert 
standard

• Duty to follow plan documents & diversify plan investments
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Personal Liability of Fiduciaries

• ERISA ensures plans’ financial soundness by imposing standards on 
plan disclosure, participation, vesting, funding & administration

• ERISA Section 409: A fiduciary shall be personally liable to restore to 
the plan:

– Any losses to the plan resulting from a breach of 

– Any profits made by the fiduciary through the use of plan assets

– Equitable or remedial relief as the courts deem appropriate.
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Who is Likely to Get Sued as a Fiduciary

• Plan Administrator 

• Investment advisors

• Members of plan committees

• TPAs (outside professionals hired to manage some of all of plans day to 
day operations

• D&Os (power to appoint/duty to monitor)

• Trustees 

• Recordkeeper

• Other service providers (consultants, advisors, investment managers) 
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Why Do People Need Fiduciary Liability Insurance?

• People dealing with a plan may unwittingly be fiduciaries 

• ERISA imposes upon plan fiduciaries the highest duty of care known 
under law

– ERISA Section 409 imposes personal liability on fiduciaries

• Plans cannot indemnify or relieve fiduciaries of liability 

• Sponsor might not be willing &/or able to indemnify

• Cannot delegate away responsibility to providers 

• Fiduciaries who don’t have fiduciary liability insurance may be placing 
their personal assets at risk.
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Fiduciary Liability Insurance Is Not:

• ERISA/Fidelity Bond (first party coverage)

• Directors and Officers Insurance (excludes ERISA liability)

• Commercial General Liability & Property Insurance (EBL endorsement 
offers limited coverage)

• Professional Liability Insurance (does not cover employers’ own 
sponsored plans)

• Employer Practices Liability Insurance (excludes ERISA fiduciary 
liability)
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Bonds vs. Fiduciary Liability Insurance

• No cross over

• Mandatory 1st party coverage vs. discretionary 3rd party coverage

• Must cover all Plan Officials (persons handling Plan assets) vs. Insured 
Organization, its employees & executives & the Plan

• Insures against fraud or dishonesty vs. breach of fiduciary duty

• Must be for 10% of plan’s assets (with a $1K minimum and $500K 
required maximum/$1M if the plan holds employer securities)



9

EBL Coverage vs. Fiduciary Liability Insurance

• Some cross over but inadequate for all exposures

• GL endorsement vs. dedicated stand alone policy

• Covers only errors in administration vs. breach of fiduciary duty

• More restrictive definition of covered plans

• No carve out for individual liability for "benefits due“ exclusion.

• Defense outside the limits

• Historically primary insurance
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Who Typically Brings a Fiduciary Claim

• Department of Labor

• Plan participants & beneficiaries

• Fiduciaries (for co-fiduciary breach or settlor issues)

• Class actions driven by plaintiffs’ bar/trolling for clients

• In 2016: $777.5M total recoveries 
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Typical ERISA Claims

• Failure to Enroll Employees in Plans

• Improper Advice on Eligibility

• Prohibited Transaction/Self-Dealing

• Imprudent Investment of Plan Assets

• Improper Benefit Calculation

• Reduction in Retiree Benefits

• Failure to Comply with Plan Documents
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Relief Commonly Sought

• Benefits

• Investment losses

• Disgorgement of profit at expense of plan or participants (e.g. a 
prohibited transaction)

• Loss due to payment of excessive fees

• Plaintiffs attorneys fee under 502(g)

• Fines & penalties
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Fiduciary Liability Insurance Covers:

• The Organization (Sponsor/Employer)

• The Plan (enumerated in the declarations)

• Executive (D&Os & General Counsel of Insured)

• Employees 

• Board of Trustees of any Plan or any committee established by the Plan 
(optional wording)
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Fiduciary Liability Insurance Does Not Cover:

• 3rd party service providers
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Fiduciary Claim 
Scenarios
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Failure to Enroll 

Following the birth of his child, an employee immediately submitted all 
necessary paperwork to add the child to his health coverage. Insured 
employer failed to submit the paperwork to its health carrier on a timely 
basis and the child was not insured. The child developed serious medical 
complications and the health insurer denied coverage for the bills. 
Fiduciary liability insurance settled the matter by paying over $350K to 
cover the medical bills plus plaintiffs attorneys fees, in addition to defense 
costs. 
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Service Provider Dishonesty 

The investment manager for a privately held company was skimming 
money off the top of employees retirement fund contributions.  (He was 
also a relative of the company’s plan administrator.)  The DOL discovered 
the scheme and demanded that the company and investment manager 
make the plan whole (including paying lost investment income the funds 
would have earned.) The Insured employer settled with the DOL, 
contributing more than $2,000,000 towards the loss.  Legal expenses 
topped $75,000.
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Duped by a Fraudulent Fund

The fiduciaries of a pension plan, seeking to shield themselves from 
liability for investment decisions, retained the services of a third party 
investment manager.  The investment manager invested with a fund that 
turned out to be a Ponzi scheme.  Plan participants sued the fiduciaries for 
negligently selecting and monitoring the investment manager. The 
participants and the fiduciaries sued the investment manager for 
negligently investing in the Ponzi scheme. The investment manager 
countersued the fiduciaries for negligence. Millions were incurred in 
defense costs and indemnity. Contemplate the results if the service 
provider were named as an additional insured on the fund’s fiduciary 
insurance. 
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Creation of an ESOP

Founder of chain establishment sold his private company to a newly 
created ESOP for over $500M in a leveraged buy out. Recession hit and 
value of chain declined.  Participant employees sued claiming: stock price 
was overvalued; leverage handicapped the company & prevented chain 
refurbishment; interest rate on notes carried by founder were excessive; 
deal called for sweetheart management contracts with founder’s family; 
and founder intended to use sales proceeds as seed money to start a new 
chain. Defense costs over $10M. Settled for $5M+ in cash and $11M+ debt 
forgiveness


